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Definitions
Association means the Australian Private Equity & Venture Capital Association Limited.
Chair means the chair of the Association for the time being, elected or appointed (as the case may be)
in accordance with the Constitution and includes for the avoidance of doubt the Independent Chair.
CEO means the chief executive officer of the Association from time to time appointed by the Council
in accordance with the Constitution.
Code of Conduct means this code of conduct.
Constitution means the constitution of the Association.
Council means the governing council of the Association from time to time.
Individual Member means person being an individual who has been admitted as a Member.
Independent Chair has the meaning given in clause 36.1(b) of the Constitution.
Industry means the investment of private equity and venture capital funds primarily in unlisted
companies.
Investor means a corporation, person or other entity which invests in funds managed by an Investor
Member.
Investor Member means a corporation or other entity which is not an individual which has been
admitted as an Investor Member in accordance with clause 12.1 of the Constitution.
Member means a person who has been admitted as an any Investor Member or a Non-Investorbut
does not include Member Representatives.
Membership means membership of the Association.
Member Representative means a person appointed by a Member in accordance with clause 13 of the
Constitution.
SIS means Superannuation Industry Supervision Act, 1994 as amended from time to time.
Valuation Guidelines means the valuation guidelines adopted by the Association from time to time.

Legal\107922468.2

Page 3

Introduction
The Association was formed in 1992 to represent the views of participants in the venture capital
industry.
The following Code of Conduct sets out the standards of conduct that Members must meet or exceed
as a requirement of Membership.

Objects
The objects of the Association are:
(a)

to represent the interests of Members to state and federal governments, commissions,
enquiries, regulatory authorities, industry associations and professional associations;

(b)

to promote the recognition of the Industry as a professionally managed and ethical sector of
the Australian investment community, which is worthy of support by current investors and
new participants;

(c)

to provide for the examination and discussion of the Industry in Australia;

(d)

to promote fellowship and provide a forum for the exchange of ideas and views amongst
the Members and business community at large;

(e)

to assist Members develop and improve their skills in relation to Industry activities, and
become knowledgeable about issues which affect the Industry; and

(f)

to collect and distribute information with respect to the Industry.
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Code of Conduct
1.

Financial Resources

Investor Members must ensure they maintain adequate financial resources to meet any risks to which
their business is subject. These resources may comprise:
(a)

subscribed capital and reserves, held in cash or readily negotiable securities; and

(b)

where relevant, parental commitments by way of subscribed but uncalled capital,
irrevocable guarantees or letters of comfort (where parents are of demonstrable financial
substance),

which in aggregate must be adequate to meet both prudent financial resources criteria, and the
relevant guidelines set from time to time by regulatory authorities that govern various financial
service activities within Australia.
Investor Members should hold adequate insurance against theft, fraud (including computer fraud), etc
and have sufficient financial resources or professional indemnity insurance to meet any potential
negligence claims.
Investor Members must comply with all regulations and industry standards approved by the
Association for custody of assets.

2.

Integrity

Members shall promote and maintain ethical standards of conduct and at all times deal fairly and
honestly with each other and with companies seeking private equity or venture capital. Members shall
conduct business in a professional way, and will not engage in practices that may be damaging to the
image of the Industry.
Members shall not malign, defame or unfairly criticize any other Member in any dealings with
proposed client companies or otherwise.
Members shall neither take improper advantage of their position in the Association nor abuse any
confidential information addressed to the Association.
Members who sponsor investment syndications with other parties, whether members of the
Association or not, must operate on the basis of full disclosure to such other parties.
Members shall respect confidential information supplied to them by companies seeking private equity
or venture capital or by companies in which they have invested.
Investor Members will not accept into their funds subscribed capital from unspecified sources.
Investor Members shall not use their funds to promote their own interests or the interests of their
directors, managers, employees, representatives and nominees, except to the extent they benefit from
the success of such fund through established compensation and/or profit-sharing contracts.
Members shall abide by this Code of Conduct and any other standards issued by the Council or a
committee appointed by the board of the Association. Unethical conduct will include, but not be
limited to, any evasive action intended to conceal non-compliance with this Code of Conduct.
Members shall require their directors, employees, representatives and nominees to abide by this Code
of Conduct.
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3.

Conduct of Members

The Council has the power at any time to investigate the alleged conduct of any Member. If a
complaint is made to the Association about the conduct of a Member, or the Council believes that the
conduct of a Member should be investigated, then the Council will appoint a committee to investigate
the matter ("Committee"). This Committee will have the same powers as the Council with respect to
clause 19 of the Constitution.
A Committee will be made up of five Members, of whom one will be the Chair. For a person to be
eligible for appointment to the Committee, the Council must first be satisfied that the prospective
appointee has no unfair bias toward the Member whose conduct is the subject matter of investigation.
The Committee shall be entitled to require any Member to give an explanation of, or provide any
information, or access to information (including access to witnesses as provided in clause 19.1 of the
Constitution), required by the Committee in relation to any conduct or alleged conduct of such
Member which the Committee considers is or may be:
(a)

prejudicial to the objects of the Association;

(b)

prejudicial to the good name of the Association and its reputation for promoting and
retaining high standards of business conduct and professional competence; or

(c)

is in breach of this Code of Conduct.

If the Committee finds, in its absolute discretion, that any Member is guilty of conduct which is in
breach of this Code of Conduct, is otherwise unbecoming a Member or is prejudicial to the objects of
the Association, the Committee will have the power to censure, suspend or expel the Member in
accordance with the Constitution.
The Committee may decide, in its absolute discretion, whether to publish the findings of any
investigation.

4.

Investor Relationships

Investor Members must understand the requirements of their Investors. A management agreement
should be prepared with each Investor detailing the basis on which the Investor Member is appointed.
Agreed standards should be met for:
(a)

Record keeping, to ensure that proper records are kept to describe accurately, completely
and fairly the services provided.

(b)

Reporting, to ensure that each Investor receives a full, fair, timely and clearly stated
account of the management of their assets. The reporting of investment performance
should be comparable with that relating to other similar investment services or products
and enable Investors to meet their regulatory requirements including those specified by the
SIS legislation.

(c)

Custodial arrangements, where applicable, to ensure proper protection of the Investor
assets, including:
•

Segregation and identification of the assets held for each client in the records of
the manager; and

•

Proper registration of assets bought or held for the Investor.
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Investment mandates, where applicable, should detail agreed investment objectives, investment
powers and appropriate benchmark(s) against which Investor Members are to be measured.

5.

Requirement for Disclaimer

Offer documents that acknowledge Membership, must contain the following disclaimer:
Australian Private Equity & Venture Capital Association Limited (“AVCAL”) does not
endorse this document. Investors should make independent enquiries prior to investing.
AVCAL does not take any responsibility for the contents of this document
To be placed prominently on the inside front cover in upper and lower case, Times New Roman font
not less than 12 point and 1.5 line spacing.
Members who wish to mention the Association in offer documents are required to submit a draft of
the relevant section(s) of those documents for Association approval.

6.

Compliance Issues and Monitoring

Members must take adequate steps to ensure that they conform with all relevant responsibilities
imposed by law. A few example steps include:
(a)

maintenance and retention of full and complete business records;

(b)

internal procedures to monitor adherence to regulations and other "Relevant Legislation";
(see below); and

(c)

disclosure of interests by directors of investment management companies who are also
directors of investee companies.

7.

Relevant Legislation

Members should ensure strict observance of all laws and regulations relevant to the conduct of their
business, including but not restricted to:
•

Financial Services Reform Act 2001;

•

Corporations Act 2001;

•

Venture Capital Act 2002;

•

Australian Stock Exchange Business Rules;

•

SIS;

•

Income Tax Assessment Act 1936 (ITAA 1936);

•

Income Tax Assessment Act 1997 (ITAA 1997);

•

Fringe Benefits Tax Assessment Act 1986;
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•

Pooled Development Funds Act 1992;

•

Trade Practices Act 1974; and

•

Relevant anti-money laundering legislation.

In addition, they should be aware of other laws, regulations and precedents which may have a general
relevance in investment activities, including those relating to the issues of "Chinese Walls" and
"Insider Trading". Members should ensure that appropriate policies and procedures are in place to
address these issues.
Members should deal with regulators in an open and co-operative manner and keep them informed of
relevant matters concerning their activities.

8.

Investee Relationships

Investor Members recognise that their primary business is building the strength of their investee
companies, which will result in the funds under management making long-term capital gains.
Membership implies an active involvement by Investor Members in the companies in which they
invest. Any conflicts of interest, or potential conflicts of interest, that are likely to arise as a result of
the Investor Member's nominee director attempting to ethically discharge his fiduciary duties as a
director must be declared to the relevant parties.

9.

Performance Measurement and Reporting

Investor Members must adopt standards for measuring and reporting investment performance that
conform with the Valuation Guidelines adopted by the Association or FAS 157. The Valuation
Guidelines include, but are not limited to, providing clear and fair statements regarding:
•

exactly what is being measured;

•

the method or process which is used to provide the measurement;

•

the relevant time period for the measurement; and

•

reasonable assumptions in projecting future performance.

10.

Industry Surveys

Objective measurement of the industry is the only credible way to justify the performance of private
equity and venture capital as an asset class. The perception of private equity and venture capital as an
asset class is of vital importance to the industry, at both a wholesale and retail level.
In order to obtain objective measurement of the performance of the industry, the Association (or
another entity on behalf of the Association) will distribute performance surveys to Members.
Members, as a condition of Membership, are required to complete these performance surveys.
The Council may grant an exemption from the survey completion requirement in extenuating
circumstances. For clarity, inconvenience or the costs associated with survey completion will not
constitute grounds for exemption.
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11.

Advertising

Members must ensure that in placing advertisements for their services or products that they:
(a)

comply with regulatory requirements and meet professional and ethical standards;

(b)

can demonstrate that claims made within advertisements are fair and reasonable;

(c)

clearly identify any historical performance information with appropriate disclaimers; and

(d)

clearly define any assumptions in predicting future performance.

12.

Media Comment

(a)

Members should exercise care when talking to members of the media, and should make
every effort to convey an accurate representation of the facts. In situations where
journalists misconstrue information supplied by a Member, the Member has a duty to ask
the journalist to publish a correction.

(b)

Members shall be careful in making general comments about the industry not to cause
harm to another Member.

(c)

Members shall refer journalists to the Association’s CEO for comment on public policy
matters.

13.

Staff

It is expected that Investor Members will:
(a)

remunerate staff in accordance with the requirements of the position;

(b)

provide an environment, facilities and equipment conducive to performance of the tasks to
be undertaken; and

(c)

encourage staff to undertake appropriate training and otherwise facilitate career
development of staff.
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